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the true owner's title to a third person. The phenomenon is 
another example of dynamic security. 

While the language of the courts appears to emphasize so-called 
equitable maxims," is it not rather the judicial tendency towards 
effecting negotiability of certain choses in action freely and con- 
tinuously exchanged in the business world that lies fundamentally 
at the base of the decisions? It is a long judicial evolution from 
the early common law rule that choses in action were not assign- 
able at alP^ to the proposition that the principal case would tend 
to establish, that they may be assigned by the one in lawful pos- 
session. Will the next step in this development be the preference 
of the innocent third person even though the seller unlawfully 
secured possession?" /. /. P. 

Constitutional Law: Fourteenth Amendment: Taxation 
FOR Public Purpose: North Dakota Industrial Program — 
From within the quiet sanctum of the Federal Supreme Court on 
June 1, 1920, in the form of a decision written by Justice Day, 
upholding the constitutionality of North Dakota's statutory indus- 
trial progam, reverberated the judicial echoes of the political and 
economic battle now being waged in that commonwealth.'^ Validity 
of legislative acts under which the state of North Dakota is to 
engage in the businesses of banking, manufacturing and marketing 
of farm products and operating a warehouse, elevator and flour 
mill system, and building of homes for its residents, was sustained 
in Green v. Frazier^ against the contention that taxes to be raised 
for the enumerated purposes were for a private use and amounted 
to a deprivation of plaintiffs' property without due process of law. 
In affirming the decision of the Supreme Court of North Dakota 
in Green v. Frazier,^ Justice Day reiterated the long-established 
attitude of the court that the judgment of the highest tribunal of 
the state declaring a given use to be public in its nature would be 
accepted unless clearly unfounded. It is significant that no case 
is recalled where the Supreme Court has condemned as violating 



'* "Where one of two innocent persons must suffer by the act of a 
third, he, by whose negligence it happened, must be the sufferer." Supra, 
n. 1, p. 324. 

"5 C. J. 846. The pendulum of assignability seems now to have 
swung to the other extreme so that it is not illogical to apply the rule 
against restraints of alienation of chattels to a debt, according to a dictum 
by Justice Holmes in Portuguese- American Bank v. Welles (1916) 242 
U. S. 7, 11, 61 L. Ed. 116, 37 Sup. Ct. Rep. 3. 

'8 For the history of the treatment of choses in action by the common 
law see article by W. S. Holdsworth, 33 Harvard Law Review, (June, 
1920) 997-1030. 

»See World's Work, October, 1916, pp. 678-689; Review of Reviews, 
April, 1918, pp. 397-400; Survey, March 1, 1919, pp. 753-760; Atlantic 
Monthly, May, 1919, pp. 686-696. 

« (June 1, 1920) 40 Sup. Ct. Rep. 499, U. S. Adv. Ops. (1919-20) 625. 

8 (January 2, 1920) 176 N. W. 11. 
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the Fourteenth Amendment a taking for public uses which a state 
court has held to be in conformity with state laws.* 

This is not the place to recite the history of the Non-Partisan 
League and its dramatic sweep into power in North Dakota,' nor 
to attack or praise the movement which found source and impetus 
in peculiar conditions in North Dakota and in what the farming 
population there considered long-standing economic grievances 
against the private ownership of the great terminal mills and ele- 
vators. Nevertheless, in the correct judicial determination of the 
grave and far-reaching issues herein involved, considerations of 
public policy, political science and social economics are so inex- 
tricably interwoven with those of jurisprudence, that even the 
Supreme Court referred to the "peculiar conditions existing in 
North Dakota" and found occasion to say, "In many instances 
states and municipalities have in late years seen fit to enter upon 
projects to promote the public welfare which in the past have 
been considered entirely within the domain of private enterprise." 
And passages in the opinion of the state court read like pages 
from treatises of Karl Marx, John Stuart Mill, and Henry George. 
No more impressive picture of the life of the people of North 
Dakota need be drawn than that portrayed by Judge Amidon in 
Scott V. Frazier,^ extracts from which opinion appear below.' 

<Hairston v. Danville Ry. (1908) 208 U. S. 598, 607, 52 L. Ed. 637, 
28 Sup. Ct. Rep. 331. 

5 See Gaston, The Non-Partisan League, 1920. 

« (1919) 258 Fed. 669. 

^ Idem, p. 678. "The people of North Dakota are fanners, many of 
them pioneers. Their life has been intensely individual. They have never 
been combined in corporate or other business organizations, to train them 
in their common interest, or promote their general welfare. In the main 
they have made their purchases and sold their products as individuals. 
Nearly all their live stock and grain is shipped to terminal markets at 
St. Paul, Minneapolis, and Duluth. There these products pass into hands 
of large commission houses, elevators, and milling companies and live-stock 
concerns. These interests are combined, not only in corporations, chambers 
of commerce, boards of trade, and interlocking directorates, but in the 
millions of understandings which arise among men having common inter- 
ests and living through long terms of years in the daily intercourse of 
great cities 

"As North Dakota has become more thickly settled and the means of 
intercourse have increased, the evils of the existing marketing system have 
been better understood. No single factor has contributed as much to that 
result as the scientific investigation of the state's Agricultural College and 
the federal experts connected with that institution. That work has been 
going on for a generation, and has been carried to the homes of the state 
by extension workers, the press, and the political discussion of repeated 
political campaigns. 

"The people have thus come to believe that the evils of the existing 
system consist not merely in the. grading of grain, its weighing, its dock- 
age, the price paid and the disparity between the price of different grades, 
and the flour-producing capacity of the grain. They believe that the evil 
goes deeper; that the whole system of shipping the raw materials of North 
Dakota to these foreign terminals is wasteful and hostile to the best 
interests of the state. They say, in substance : 

"(1) The raw materials of the state ought to be manufactured into 
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Prior to the adoption of the Fourteenth Amendment the broad 
power of the sovereign state to enact laws raising by taxation 
such sums as were deemed necessary to promote purposes essen- 
tial to the general welfare of its people was unrestrained by any 
Federal authority.* With the introduction of that amendment the 
states were forbidden to deprive persons of life, liberty or prop- 
erty without due process of law.* Under Federal decisions it has 
come to be settled that taxation by the state for merely private 
purposes amounts to such deprivation.^" What is a private or a 
public purpose thus becomes of controlling importance. 

Justice Ladd in 1876 felt the difficulty of enunciating a general 
rule." What is a public use is essentially a question of fact and 
public policy, he said.^^ "The rule to be applied is furnished, not 
so much by the law as by those general considerations of public 
policy and political economy to which allusion has been made." 
In the instant case the Federal tribunal held that the state court 
was justified in finding a public purpose. What were the deter- 
minative facts and theories inducing the justices to declare such 
use? 

Facts: (1) Ninety per cent of the wealth produced by the 
state of North Dakota is from agriculture, upon the prosperity and 
welfare of which industry other business and pursuits are largely 
dependent. (2) Each year 125,000,000 bushels of wheat are 
raised. (3) Fifty-five millions of dollars annually are lost to the 
wheat raisers, and the realization of what are deemed just prices 
to the farmers is prevented by the present system of transportation 
and marketing. (4) Thirty and perhaps forty per cent of the 
people, especially the farmers, are tenants. 

commercial products within the state. In no other way can its industrial 
life be sufficiently diversified to attain a healthy economic development. 

"(2) The present system prevents diversified farming. The only way 
that can be built up is to grind the grain in the state which the state 
produces — keep the by-products of bran and shorts here, and feed them to 
live stock upon the farms of the state. In no other way can a prosperous 
live-stock, dairy, and poultry industry be built up. 

"(3) The existing marketing system tends directly to the exhaustion 
of soil fertility. In no [other] way can soil depletion be preveoted, except 
to feed out to live stock at least as much of the by-product of grain raised 
upon the state's farms as that grain produces when ground, and thus put 
back into the soil, in the form of enriched manures, the elements which the 
raising of small grain takes from it." 

"The present movement began at least as far back as 1911 

Year by year the conviction has deepened, in steadily increasing majorities, 
that public ownership of terminal elevators, mills, and packing houses is 
the only effective remedy to correct the evils from which they believe 
themselves to be suffering." 

s Supra, n. 2, p. 501. 

sPallbrook Irrigation District v. Bradley (1896) 164 U. S. 112, 158, 41 
L. Ed. 369, 17 Sup. Ct. Rep. 56. 

10 Supra, n. 2, p. 501 ; 26 R. C. L. 41 f f . 

" Perry v. Keene (1876) 56 N. H. 514 

" Idem. p. 533. 
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Theories: (1) Where the industries are owned and operated 
by the state in order to promote the general welfare of all the 
people, that fact alone establishes the public purpose of the taxes 
raised to support the industries.^' (2) The state's employment of 
the taxing power to conserve, foster and protect the dominant 
industry upon which the life of its inhabitants largely depends is 
for a public use.^* (3) The state's employment of the taxing 
power to secure its own solidarity and permanence, as by further^ 
ing the building and private ownership of homes by its people, is 
for a public purpose.^" 

In a broader sense Justice Birdzell views the juridical issues 
involved in the following words :^* "The Constitution, as I view 
it, is not a legal strait-jacket restraining the movement of the gov- 
ernments of sovereign states at every turn in their attempts to 
grapple with their peculiar economic and governmental problems. 
Neither does it act as a perpetual check upon the application of 
remedies which the people of a state might deem it expedient to 

employ in solving their own problems From the standpoint 

of constitutional law the essence of the whole matter is that the 
validity of the laws assailed cannot be decided out of hand on the 
basis of what might or might not have been considered a public 
use under some anterior condition of society." 

Although the precise question in the principal case was pre- 
sented to the Federal court for the first time in its history, two 
previous decisions in analogous cases would seem to leave little 
room for doubt as to the correctness of its determination. In 
Fallbrook Irrigation District v. Bradley^' the court upheld the con- 
stitutionality of the Wright Act, adopted by the California legis- 
lature in 1887 jmd thereafter amended, which provided for the' 
organization of irrigation districts with power to tax all land- 

1* "It answered the contention that the industries involved were pri- 
vate in their nature, by stating that all of them belonged to the state of 
North Dakota, and therefore the activities authorized by the legislation 
were to be distinguished from business of a private nature having private 
gain for its objective." Supra, n. 2, p. 502. 

1* "To prevent these losses, to retain in the state of North Dakota in 
the future these lost profits, to pay the farmer the full value of the prod- 
uct of the soil produced by him, and by thus so doing to secure the pros- 
perity of every business and of every inhabitant of the state, and thus 
promote the general and common welfare of every inhabitant of the state, 
the Constitution has been amended, laws enacted, and bonds by the Legis- 
lature authorized and issued for the purpose of establishing state-owned 
elevators and mills for the purpose of affording the producers of grain 
within this state a market where they will receive the full value of their 
products." Supra, n. 3, p. 19. 

1° "The home is the unit of organized and civilized society. The state 

is composed largely of the aggregate of such units For the state 

to afford to the home the greatest opportunity for the development of all 
that ennobles that home is but to secure its own solidarity and perma- 
nence. The home, in effect, is a miniature government wherein legislative, 
executive, and judicial power is exercised." Idem, p. 21. 

'* Supra, n. 3, p. 24. 

'' Supra, n. 9. 
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owners therein. "To irrigate and thus bring into possible culti- 
vation these large masses (one million arid acres) of otherwise 
worthless lands would seem to be a public purpose and a matter 
of public interest, not confined to the landowners, or even to any 
one section of the state," Justice Peckham declared." 

The second decision in point was in the case of Jones v. City 
of Portland** wherein the court sustained the validity of a state 
statute authorizing any city or town to establish and maintain a 
permanent wood, coal and fuel yard to sell to inhabitants at cost. 
The two tests laid down there and in other cases which were held 
to determine the character of the use were first, is the commodity 
to be sold universally necessary and acquired by individuals only 
with great difficulty? and secondly, is there an inherent tendency 
in the business towards monopoly?'"' Water, gas, and electricity 
furnished the ordinary examples of commodities meeting both 
tests.^* Under the theories in the opinions of the state court in 
Green v. Frazier these tests give way to a new criterion : the mere 
fact of public ownership furnishes the public purpose.^^ 

Those who see in the instant decisions a menace to the safety 
and existence of private property and the security of private 
capital recognize, of course, that if the state can perform more 
cheaply than private persons the economic services of the banker, 
broker and warehouseman in a community dominantly agricul- 
tural, the same inexorable economic laws which established cap- 
italism as a more efficient system of society than feudalism, can- 
not be stayed from inaugurating a system of limited state social- 
ism for the same reasons. On the other hand, if economically the 
effect of the North Dakota program will be to increase the cost of 
production, exchange and distribution of its farm products, the 
farmers whose votes created the new plan will soon be made to 
realize the economic fallacy of state ownership and will be com- 
pelled by the operation of the simple laws of competition to dis- 
card the new order. Judicial sanction to the North Dakota experi- 
ment has been secured. Whether economic sanction can be worked 
out remains to be settled. /. /. P. 

Constitutional Law: The Police Power: Validity of 
Ordinance Against Scalping of Theater Tickets — A San 

"Idem. p. 161. 

" (1917) 245 U. S. 217, 62 L. Ed. 252, 38 Sup. Ct. Rep. 112, L. R. A. 
1918C 765, Ann. Cas. 1918E 660. 

2" For a critical analysis of the Jones case and a number of early 
contra state decisions, see 27 Yale Law Journal, 824-35. 

"26 R. C. L. 57. 

22 "The industries under consideration in the present case are all public 
industries belonging to the state of North Dakota. None of them are pri- 
vate industries or enterprises, but, on the contrary, are public enterprises 
and businesses exclusively owned and wholly operated by the state of 
North Dakota in its sovereign capacity, for the use and benefit of all the 
people of the state — in other words, for a public purpose." Supra, n. 3, 
p. 20. 



